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is an act by which the individual makes itself the One Life, with- 
abstraction from its own inner imaging and contemplating. 

Now, since that universally valid somewhat is valid for the 
One Life, it is evident that every individual for whom it is to be 
valid must make himself that One Life. But this attention pre- 
supposes, secondly, that it should be possible in the way required 
by the character of that valid somewhat. For instance, to see a 
visible somewhat we must look — that is, attend ; but this can be 
required only from those who have eyes. It is the same with the 
inner insight. For although we cannot presuppose absolute blind- 
ness on this field, the faculty of thinking, after all, develops itself 
only gradually and by exercise to its higher degrees, and thus it 
may well happen that a universally valid truth may not be valid 
for somebody, in spite of all his attempted attention and good- 
will to comprehend it, simply because his faculty of thinking has 
not yet been developed in the region wherein that truth lies. 



ON THE NATURE OF PROPERTY AND ITS 
DEVOLUTION. 1 



BT 3. Q. WOERNER. 



Analysis. — I. Of the nature of property ; its acquisition, use, 
and alienation. §§ 1-3. 

II. Devolution of property on the death of its owner; rights 
of the family. §§4-8. 

III. Administration ; officers and courts having charge of the 
same. §§9-11. 

§ 1. The Acquisition of Property.* 

My property is that which is mine. That only is mine which 
I acquire, hold, and dispose of by my will. It is my wiU which de- 



1 [This article forms the introductory chapter to a forthcoming work on Probate Law, 
by Judge Woerner. — Ed.] 

• The definition of property baa been attempted upon various theories. An able 
writer, Mr. U. M. Ross, has published, in the "Southern Law Review" (vol. ii, N. S.,. 

1 
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jtermines the acquisition of a thing by me, whether originally, by 
reducing to possession, and thus making my property that which 



p. 1 etseq.), a serifs of articles, entitled " Controversies of Modern Continental Jurists," 
in which he comments upon the most celebrated theories concerning the derivation of 
rights, and dwells with approbation upon Kant's System, which he styles the Possi- 
bility of Coexistence (as to Kant's definition of property, see his Reehtslehre, pub- 
lished in the PhUotophitehe Bibliotkek, vol. xxix, Berlin, 1870), and Rosmini's theory, 
from whose work (Delia Natura del Diritto, Naples, 1837) he quotes to some extent, 
and, accepting him as a guide to Kant's profound study, condenses his theory as fol- 
lows : " The sum of the property of a person may be regarded as a sphere, of which 
that person is the centre. Within this sphere the action of a person is free and inde- 
pendent, and is protected by the moral law against all aggression or restrictions. The 
person has the moral right to oppose force against any attempt to intrude into this 
sphere, or to usurp any part of it. The spheres of different personalities exclude each 
other reciprocally, and serve as mutual limitations to each other. For whatever 
remains outside of these spheres, each person preserves a complete liberty of action, 
and no one has a right to arrest its action and expansion within this free and unoccu- 
pied space ; and in this free space there is a large room for rivalry and competition. 
Every one has the right of pursuit, but no one can have a right to any object until he 
has apprehended it, and has annexed it, as it were, to his person, in the manner already 
stated. A transfer or conveyance of property is an abandonment of it in favor 
of another determinate person, or a number of such. If the person to whom the 
transfer is made neglects or refuses to accept the property, it does not fall to the 
first occupant, as it would do if the abandonment were general ; because the owner, 
having a right of complete disposal of it, may dispose of it conditionally if he sees fit ; 
and in such case, on a failure of the condition of acceptance on which the right should 
be transmitted to another, the property will revert to him who had conditionally aban- 
doned it. A contract which produces an obligation is only an abandonment in favor 
of another of a portion of one's personal activities. A man may barter his personal 
services, his skill, his future ability to control and dispose of a sum of money, and the 
manner of its disposal, just as he may sell and deliver — that is, abandon to another — a 
chattel, the only difference being that in the former case his obligation is active, while 
in the latter it is, or may be, only passive, the duty in the one case relating to acts, 
and in the other to forbearances. Rights may also be transmitted by general abandon- 
ment. Where property is unconditionally abandoned, it devolves on the first taker or 
occupant, who apprehends it physically, intending to make it his own, doing thereby 
no undeserved injury to any human being. Abandonment of whatever kind extin- 
guishes, either conditionally or absolutely, the right of the owner or proprietor to the 
subject of the right, by causing the intellectual bond which binds it to him to disap- 
pear. Words are merely one class of symbols from which the intentions of men are 
inferred. In large cities people are to be found who earn a livelihood by' collecting 
articles of small value, which are thrown in the streets. In such cases the abandon- 
ment is implied and not expressed. In the same way come titles by prescription or 
limitation. From long non-user an abandonment of a right is presumed ; the intel- 
lectual bond is supposed to have been withdrawn ; and therefore the right passes to 
,the first taker. In the case of a contract importing an obligation, the abandonment 
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was ho one's property before ; or by contract, by which a thing 
becomes mine through the concurrence of my will with that of its 
former owner. Since I cannot rightfully acquire the property of 
another without his consent — that is, without his free will — it is 
obvious that the will of the original owner is a necessary element 
in my ownership, and in the ownership of any one who may law- 
fully acquire it after me, and remains operative until the property 
has lost its character as such by voluntary abandonment. By my 
own free will I may abandon my property, whereupon it ceases 
to be such, and relapses into the condition of res nullius — subject 
to becomejproperty by the sole will of any person who acquires it. 

§ 2. Tenure and Use of Property lost by Non-User. 

I hold or use a thing which is mine, at will. Matter is unf ree — 
i, «., it has no will, it does not belong to itself. Neither right nor 
duty can be predicated of a mere thing ; its quality is to offer 
resistance ; it is, therefore, negative to my will : my will, in real- 
king itself, overcomes this resistance and subjects the thing to its 
purposes — changing its form, destroying, consuming it. That 
which is mine is thus a part of my personality, of me, in so far as 
its end and purpose of existence is the satisfaction, the realization 
of my will, and to serve it for its purposes as my bodily limbs serve 
me. Will, then, is the essence of property; without it there is 
none. Hence, that from which I have withdrawn my will, which 
I have abandoned, ceases to be my property, and becomes, as we 
have seen, res nullius, the appropriation of which by another is 
no violation of my right, because it is no collision with my will. 
If, then, I wish to preserve my property, or, which is the same in 
effect, my right to it, I must indicate, in some way perceptible to 



necessarily inures to the benefit of the person on whom the obligation rested, and 
therefore amounts to a voluntary discharge of the obligation." — Southern L. R., vol. i, 
N. S., p. 17 et seq. 

The reader will notice liow near these views approach those given in the text, which 
follow the exposition of Hegel in his Plulosophie des Reehtt, §§ 40-70. No trans- 
lation into the English tongue of this truly exhaustive and masterly treatise on the law 
has, as yet, it is believed, appeared ; but in The Journal of Speculative Philosophy 
(vol. iv, p. 155) was published the " Outlines of the Science of Rights, Morals, and 
Beligion," which is a translation of Hegel's Philosophische Propaedeutik, enriched by 
explanatory notes elucidating Hegel's terminology and abstruse reasoning, and which 
contains a full synopsis of his greater work. 
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others, that it is still subject to my will ; otherwise I may be un- 
derstood as having .abandoned it. To avoid collisions arising out 
of a misinterpretation of my relation to a thing, a definite period 
is fixed by custom or law, within which my will is presumed to 
attach to it ; if I permit this period to expire without using the 
thing, or indicating in some tangible way that it continues to be 
mine (keeping it in possession, laying it up, or in some way exer- 
cising ownership over it), its abandonment is presumed and my 
right to it is lost by prescription, my ownership barred by limita- 
tion. 

§ 3. Alienability of Property. 

In like manner I may relinquish my property to another, either 
by freely giving it, or exchanging it for other property. We have 
already seen that property acquired from another can become 
such only by the will of the former owner. My donee as well as 
my vendee holds the property given or sold by the concurrence of 
my will with his own ; it must be my will that the donee shall 
take, and his that he will receive, the thing which he acquires 
from me by gift ; and my will to relinquish and that the vendee 
shall hold the property I sell or barter, and his to relinquish and 
that I shall hold the property I get in exchange therefor. Prop- 
erty so relinquished does not cease to be property when it ceases 
to be mine, ior it is my will that my donee or vendee shall hold 
it. The alienation of property constitutes one of the forms in 
which I use it, in which it serves my purposes, and in which I 
realize my will. This phase or quality of property constitutes the 
sphere of contract. Alienability is of the essence of property ; an 
infringement of my right or power to alienate my property is 
therefore a limitation upon my free will, and to that extent a vio- 
lation of my personal liberty, because my free will finds realiza- 
tion in property. The infraction of my personal freedom is pre- 
cisely the same if a limitation is put upon my power to alienate 
property as if I were prevented from acquiring, or from holding 
or using it. The limitation would in either case deprive me of 
my power to contract, and thus destroy my liberty.' 



1 Intellectual or manual skill, sciences, arts, even religious functions (sermons, masses, 
prayers, etc.), as well as services to be rendered for another at or for a given period, are 
all included in the sphere of contract. It might appear, on a superficial view, that such 
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§ 4. Will of Owner operative in Property after his Death. 

Property, then, is the realization of the free will of a person, 
the external sphere of his freedom. As such, it partakes of, and 
is clothed with, the dignity and inviolability of the person. The 
things which constitute property can have no rights, for they have 
no will ; and will alone, or the person in which it has its abode and 
vehicle, can be the subject of right and of its correlative, duty. 
The law recognizes and deals with property only in so far as it 
recognizes and deals with the will of the owner, realized or exter- 
nalized therein. For the sphere of the law is the Spiritual ; it 
operates upon and through the will alone. 1 Thus the law recog- 
nizes in the property of a deceased person his free will ; that is, 
his rational will, and enforces it. The failure of such recognition 
would destroy the property, which can be such only through the 
will of its owner. If this has been adequately expressed, the dis- 
position of the property is enforced accordingly ; if not, the law 
itself supplies the omission by imparting to the property the uni- 
versal will, which is the free will of rational persons. 

§ 5. Free and Capricious Will. Caprice ignored by the Law. 

The distinction between truly free or rational will and ca- 
price, unfree or irrational will, lies in the content which the will 
gives itself, or the object which it pursues. Universal will (as 
distinguished from personal, individual, or subjective will) is the 



skill, or- functions, or services cannot be classed as things, and do not, therefore, con- 
stitute property, being themselves emanations of free will, and qualities or attributes of 
the mind. But it is within the province of my mind or will to externalize a limited share 
of my activity, to give to another an interest in it, and thus to reduce it to the condition 
of an external thing, which I may alienate for his use — not the whole of my labor, skill, 
or services — the totality of my activity or productions — for that would be to alienate my 
own personality, to destroy my free will, which are inalienable. The servant or laborer 
for hire realizes his will by exchanging his services or productions for his wages, and 
thus enters into a lawful contract ; but the slave gives up or is deprived of his free will, 
to the destruction of his pei-sonality, which can neither be relinquished nor acquired as 
property by another. — Hegel, Phil. d. R., §§ 43, 66, 67, and addenda. 

1 The will is free ; freedom is its substance and essential quality in like manner as 
the substance and essential quality of matter is gravity. Gravity is not an accidental 
predicate of matter, but matter itself; so with freedom and will: freedom is will. Will 
without freedom is a word void of meaning ; freedom exists only as will. — Hegel's 
Philosophic des Rechts, § 4, and addendum. 

1 ° • XVII— 10 
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will as embodied in the law, in morality, ethics, religion. With- 
out universal will there could be no laws, nor anything obligatory 
upon us all. Each one would act according to his own caprice or 
pleasure, without respecting the caprice or pleasure of others. In 
so far, then, as the will of the individual has for its content or 
object the universal will, it is rational and free.' Caprice, arbi- 
trary or limited will, has for its object or content the gratification 
of some impulse or appetite, which may or may not be rational, 
i. e., in consonance with the universal or absolute will.* It follows 
that the law can recognize and enforce only true or rational will, 
and must ignore and cancel that which is capricious and arbi- 
trary. 

§ 6. Property in Relation to the Family. 

The ethical relation between the sexes demands their union in 
matrimony, from which the family results as a spontaneous natu- 
ral (social union) society, whose members are united by the bonds 
of mutual affection, implicit trust, and voluntary obedience (pie- 
tas). The family is an organic totality, whose constituent ele- 
ments have their true existence not in their individuality, but in 
their relation to each other through the totality, lacking indepen- 
dence when separated from it ; they have no separate interests to 
seek, but only one common interest for the whole. Hence, there 
dwells in the family but one will — namely, that of the head of the 
family, who represents it in its legal relations to others.' In 



' " The absolute will has only itself for object, while the relative will has something 
limited." — Hegel, Propaedeutic, § 20; Jour. Sp. Ph., vol. iv, p. 57. See also Hegel, 
Encyclopaedic, §§ 483-486. 

' Caprice (arbitrariness) is formal, but not true freedom. Since I may elect to de- 
termine, or not to determine, this or that, I possess what is ordinarily called freedom. 
Mv choice consists in the faculty of the will to make this or the other thing mine. Be- , 
ing a particular content, this thing is not adequate to mc — I am not identical with it ; I 
am simply the potentiality to make it mine. Hence, the choice lies in the indetenni- 
nateness of the E#> and the detcrnjinateness of the content ; being determined (iimitcd) 
by this content, the will is not free — »'. c, has not itself (universal will) for its content. 
Whether the content (object) of the capricious will be rational (conforming to the uni- 
versal will) or not, dtpends upon accident: my dependence upon the content constitutes 
the inconsistency of caprice. Men usually believe themselves free when allowed to 
act arbitrarily, but true freedom has no contingent content; it alone is not contingent. 
— Hkoel, Phil. d. R., § 16 ; Jour. Sp. Ph., iv., pp. 66-58. 

3 Jour. Sp. Ph., p. 167, § 23. 
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recognizing the true nature and validity of the family, the law 
accords to it and secures it in the enjoyment of the necessary 
means to its existence — property ; and this iu a higher sense and 
in a more efficient degree than it secures the property of indi- 
viduals. The existence of the family as an aggregate person re- 
quires a permanent estate, adequate not only to the capricious 
purposes and desires of an individual, but to the common collec- 
tive wants of all its members. 1 In this estate or property no one 
member of the family has an exclusive interest or right of posses- 
sion, but each his undivided interest in the common fund.* 
Nevertheless, the property is usually held by the head of the 
family, and in his name. It devolves chiefly upon him to pro- 
vide for it the means of subsistence and of satisfying their various 
wants. He controls, manages, and disposes of the property or 
estate, limited in his absolute dominion over it, aside from his 
moral obligations, only by the affirmative provisions of the law. 
Upon the dissolution of the family, through the development of 
its ethical purpose — i. e., upon the attainment of majority of the 
children — who then separate from it as persons sui juris, capable 
of holding property of their own and becoming founders of new 
families, their interest in the family estate is modified accord- 
ingly ; the authority of the father, as well as his liability to sup- 
port such children, is no longer recognized iu law, but becomes 
of ethical or moral force only." 

§ 7. Testamentary Disposition of Property. 
From the nature of property, in its relation to the individual as 
well as to the family, springs tlie principle of its devolution upon 
the death of the owner. The power to dispose of property liy last 
will or testament results strictly from its essential quality <f alien- 
ability by the owner, 4 and is, like gifts or contracts inter vivos, 
limited only by the policy of the law.' The restraint placed upon 

1 Hence the provisions in the statutes of the several States securing to the widow 
and orphans of a deceased person the homestead, year's support, etc., as against credit- 
ors ; the homestead acts, liability of a father for the support and education of his 
minor children, the wife's right to dower, etc. 

» Heiiki., Phil. d. A\, §§ 158, 170; Encycl., § 620. 

8 Hkobl, Phil. d. «., jj 177. « See ante, § 3. 

* But, from the stand-point of ethics and morality, the unlimited tustatory power is 
not justifiable. If the testator die after his children hare reached majority, there may 
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a testator is no greater than that which exists in cases of aliena- 
tion of property inter vivos; the wife's dower, the provisions, 
clothing, year's support, household furniture, etc., of which a testa- 
tor cannot deprive his family, are similarly protected against 
creditors, and, in many cases, against improvident alienation by 
the living head of the family. A fruitful source of litigation is 
found in the capricious and arbitrary dispositions often made in 
wills to the grievance and unjust deprivation of heirs-at-law ; and 
the readiness with which juries seize upon slight pretexts, flimsy 
proof of " undue influence," etc., to set aside such unjust wills, is 
indicative of a deep-seated ethical aversion to the power of arbi- 
trarily diverting the natural channel of the devolution of property. 

§ 8. Course of Descent tit Law. 

Upon the natural dissolution of the family by the death of the 
parents, or more particularly of the husband or father, the prop- 
erty of the family descends to the heirs. It is quite apparent that, 
in the case of a family in the most restricted, natural sense (con- 
sisting of parents and children), there is in this process no sub- 
stantial, but only a formal change of ownership : the property 



be some ground for voluntary discrimination between his natural heirs. Unless, how- 
ever, this is resorted to in a very limited measure, and for valid reasons, it will be in 
violation of the logical and ethical basis of the family. Nor can the testatory power be 
deduced from the arbitrary will of the testator against the substantial rights of the 
family unless the kinship be remote. The arbitrary power of the father to disinherit 
his children is one of the immoral provisions of the Roman laws, according to which he 
might also kill or sell his son ; and the wife (even if not in the relation of a slave to 
her husband, in rnanum conveniret, in mancipio eiset, but as a matron) was a member, 
not of the family of which she was the mother, but of that of which she was a descend- 
ant, inheriting from the latter, and the latter inheriting from her. — Hegel, Phil. d. R., 
§§ 179, 180. 

The power of testamentary disposition of property is nowhere so unlimited as under 
the modern statutes of England and the American States. The common law of Eng- 
land, at least the custom in particular places, did not allow a man to dispose of the 
whole of his personal estate by will unless he died without either wife or issue, but re- 
quired him to leave one third to his wife and one third to his children, if he left both 
wife and children ; or one half to his wife or children, if he left either (see 1 Perk. 
Williams on Exec, 1 el seg.). Under the codes of most of the continental countries of 
Europe the right to disinherit one's own children is allowed only for certain causes 
pointed out by the law, which are required to be recited in the instrument, the truth 
of which may be traversed and the will.eet aside if not sustained at the trial. 
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held by them in common, or by the head of the family for them, 1 
now passes to them directly. In the absence of a testamentary 
division, the property vests by the law of descent, passing from 
the husband and father to the wife and children, that being the 
natural, substantial, and rational course; such, in the absence of 
a contrary disposition, is the rational, substantial will of the 
deceased to which the law gives effect. In default of wife and 
children, the parents, brothers, and sisters, or other more distant 
relatives, constitute the heirs ; the family bond is looser as the 
kinship is more remote and the relatives belong to other families 
of their own. In the same ratio in which the reason demanding 
the heirship between members of the same family loses force with 
the remoteness of kinship, the propriety and justice of testament- 
ary disposition of property becomes more apparent." The disposi- 
tion of property in anticipation of death {donatio causa mortis) is 
properly snbsumable under the law of contracts. 

§ 9. The Law supplies the Will Element in the Property of 
Deceased Persons. 

It is self-evident that the claims of creditors of a deceased per- 
son constitute a title to the property left by him superior to that 
of heirs, whether testamentary or at law. A debt constitutes 
property of the creditor remaining in the possession of the debtor, 
which, by the concurrent will of both, is, at some period subse- 
quent to the creation of the debt (arising ont of an express or im- 
plied contract), to pass into the possession of the creditor. The 
debtor, then, has only a qualified property in the thing (usually 
the price for goods sold or services rendered) which constitutes 

1 See ante, § 6. 

' The institution of primogeniture is deducible from the political necessity of the 
State, which seeks to increase its stability by creating a class of persons independent 
alike of the favor of the government and of the public at large, and protected even 
against their own imprudence and caprice by the entail of their estates, relieving them 
from the distracting cares of obtaining the means of support and the vicissitudes of 
fortune, thus enabling them to devote their undivided energies to the service of the 
State. Primogeniture and entail are violative of the true principle of property, destroy- 
ing both its alienability and natural course of descent ; hence, they are utterly inde- 
fensible and immoral where no political necessity exists for them (Hegel, Phil. d. R., 
•§§ 306, 180). In America they are generally inhibited by the constitutions or 
statutes of the several States. 
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the debt — namely, the right of possession, for a period of time- 
which may be definite, or depend upon the forbearance of the 
creditor. The substantial property — the right to the thing — with 
a present or future right to the possession also, is already in the 
creditor; for this reason it cannot go to the debtor's heirs, or it 
goes to them to the extent only in which he had an interest there- 
in. To secure the rights of creditors in the estates of deceased 
persons against the heirs as well as against strangers, and to secure 
justice to and between the heirs themselves — in other words, to 
enforce the rational will of the decedent, which can be no other 
than that upon his death his property shall pass to his creditors 
and testamentary or legal heirs — the law itself performs the office 
of the deceased owner, substituting for, or supplying as, his will 
its own universal will.' 

From this theory, it is apparent that the true reason of the law 
of descent, of the recognition of the validity of testaments, and of 
the authority assumed by the law over the estates of deceased per- 
sons, is to be found in the necessity of restoring the essential 
quality of property which has lost the will-element by the death 
of the owner. Some text-writers look upon the property left by 
deceased persons as res nullhis, which might be seized and appro- 
priated by the first comer or bystander, and hold that the laws of 
descent and of distribution are simply wise and necessary precau- 
tionary measures to prevent strife and violence at the death-bed. 
That such is the effect of these laws is evident enough, as also- 



1 " The character of this estate, together with the variety of individuals who may be 
interested in it, as creditors, legatees, or distributees, seems to demand that it also 
should be vested by law in some common agent, who shall preserve it from waste and 
dispose of it to those entitled to receive it, according to the provisions of that law 
which has undertaken to provide for the discharge of the duties omitted by the intes- 
tate. The creation of this agent the law wisely leaves to the discretion of the ancestor, 
if he chooses to exercise it; he may make his own will instead of leaving it to the law 
to make one for him, and he may appoint his own agent or executor instead of confid- 
ing this duty to the probate court under the authority of the law. If the ancestor, by 
will, appoint his own agent or executor, he thereby becomes vested with the title to 
the property in a fiduciary character. But, if, either designedly or otherwise, the an- 
cestor die without executing his power of testamentary disposition, the lam, as in case 
of real estal e, assumes itself the duty of appointment, and vests this title and author- 
ity over the personal estate in a common agent for the parties in interest, who is culled 
an administrator." — Harris, J., delivering the dissenting opinion in Evans t/x.. Fishery 
40 Miss., 643, 679 et seq., citing from 1 Tuck. Leet., pt. 2, pp. 397, 398. 
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their wisdom and validity; but to place the reason of their enact- 
ment on this ground is to ignore the true nature of the family as 
well as the true nature of property.' 

§10. Administration,' Functions of Executors and Adminis- 
trators. 

The purpose of the law in this respect is accomplished in a 
simple and efficient manner by its officers or ministers, vested with 
powers and duties commensurate with the exigencies requiring 
their intervention. The sum of their activity is called adminis- 
tration, which, in its narrowest legal sense, is the collection, 
management, and distribution, under legal authority, of the estate 
of an intestate by an officer known as administrator ; or of the 
estate of a testator having no competent executor, by an adminis- 
trator with the will annexed. The person charged with the man- 
agement and disposition of the estate of a testator is an executor, 
and his office is called executorship, because he executes the testa- 
tor's will, but his official acts are also called administration? 
The functions of these officers are in many respects similar to those 
of trustees as known in chancery. Text-writers find it convenient 
to subsume them under the same class when discussing the powers, 
rights, duties, and liabilities of trustees. But there is an obvious 
and essential distinction between administrators and ordinary 
trastees: while the latter derive their powers from the voluntary 
creators of the trust, the authority of the former flows directly 
from the law itself. Their functions constitute an essential ele- 
ment of the law, and are exercised with entire independence of 
the personal views, desires, and intentions of the parties concerned. 
They are in the full sense officers of the law and of courts organ- 
ized and having jurisdiction for the especial purpose of aiding and 



1 Hegel, Phil. d. R., § 178. 

' The term administration, in its primary signification and general sense equivalent to 
conduct, management, distribution, etc. ( Webster), is also applicable to the management 
of the estates of minors, persons of unsound mind, drunkards, spendthrifts, etc., by 
officers known as guardians, curators, tutors, committees, etc. Persons who are incom- 
petent to manage their affairs have not free will, without which, as previously set forth 
in the teit, there can be no property; hence, as in the case of deceased persons, the 
law vindicates its character as such by supplying it with the content of its own univer- 
B&l will, through the intervention of guardians, etc. 
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controlling them. They are clothed with authority to act in all 
matters connected with the disposition of the decedent's estate 
precisely as he himself would rationally have done, and it is the 
office of these courts to compel such action and to cancel all capri- 
cious, wilful acts inconsistent with justice and the legal rights of 
creditors and distributees. 

§ 11. Elements and Nature of Probate Courts. 

The organization of courts having exclusive jurisdiction over 
matters pertaining to the administration of the estates of deceased 
persons and of minors, and persons incapable of managing their 
affairs, has undoubtedly proved exceedingly useful and convenient 
to the public. But while to this circumstance may be ascribed 
their historical development and the modern growth and increased 
extent of their jurisdiction, yet the true distinction between them 
and the courts of ordinary plenary jurisdiction is not found in 
their usefulness or convenience, but is based upon the more pro- 
found principle underlying their origin, the logical diremption ot 
the functions peculiar to the two classes of courts, which a briet 
examination of these functions will readily disclose. 

The division of the powers of government into their constituent 
elements results, in all modern free states, in the three co-ordinate 
departments, confided to separate magistracies, known as the legis- 
lative, judicial, and executive. It is sufficient for the present pur- 
pose to bear in mind that it is the office of the judiciary to 
interpret and apply the law established by the legislative branch 
to cases arising out of collision, whether actual or imaginary, with 
the law, leaving it to the executive branch to carry out the judg- 
ments of the courts. Thus the judge is seen to act as the organ or 
mouth-piece of the law, announcing, in each case brought to his 
official knowledge, whether the alleged collision between the will 
of an individual, as objectified in an outward act (for will which 
is undetermined, not become external by accomplishment of its 
purpose, is beyond the realm of the law, which deals only with 
the actual '), is real or imaginary. In the exercise of this function, 
the judge, with a directness peculiar to this branch of sovereign 
power, accomplishes the great office and end of the state and of 



' Higki, Phil. d. R., §§ 113, 13. 
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all government, the accomplishment of justice, the realization of 
will ; securing to the rational will of the individual its legitimate 
fruition, and holding the irrational, capricious, or negative will 
to its own logical result (reparation and punishment for wrong and 
crime). 

But we have seen that all property suhject to administration is 
deficient in that element which alone can be the basis of a colli- 
sion between the individual will and the law ; it is the province 
of the court having jurisdiction over executors and administrators 
to supply the individual will lacking in property, to fill the 
vacuum created by the death of the owner with the content of the 
universal will — that is, to secure the disposition of property under 
administration as the owner, acting rationally, would have dis- 
posed of it if living. The functions involved in this office 1 have a 
ministerial element superadded to their judicial quality, which, if 
they occurred in ordinary courts of law or equity, would require 
the intervention of adjuncts — commissioners, auditors, referees, 
etc. — involving, aside from the question of inconvenience, delay, 
and cost, an incongruity in the duties of the office.' 

Such being the logical basis and scope of courts having control 
of executors and administrators, their historical development in 
England, but more particularly in the United States, has been a 
gradual but steady separation from the common law and chancery 
courts, and has resulted in a practical recognition of probate juris- 
diction as a distinct and independent branch of the law, destined 
to achieve for itself a sphere sui generis, based upon and deter- 
mined by its own inherent principles. 



1 Such as the appointment of administrators, granting probate of wills in non-con- 
tentious cases, qualifying executors, fixing the amount and passing upon the sufficiency 
of bonds and sureties, receiving inventories, settlements, reports, etc., fixing the divi- 
dends to be paid to creditors, etc. 

* Jurisdiction of Probate Courts : South. L. R., vol. iii, pp. 254-267. 



